
BELLINGEN SHIRE COUNCIL 
 

 
 

NOTICE OF DEVELOPMENT PROPOSAL 
 
 

 

RENOTIFICATION OF MODIFICATION TO DEVELOPMENT CONSENT 1988/DA-02040 

 

Address: Lot 5 DP 802242 & Lot 19 DP 1197412, 5 & 21 Caseys Lane, BELLINGEN NSW 
2454 

Approved Development Description: Subdivision – 21 Lots 

Proposed Modification Description: Amend subdivision layout and increase number of 
lots from 21 to 25 lots (resulting in an additional 4 lots to what was originally approved under 
1988/DA-02040) 

Applicant: Paul Hoschke 

Submissions Close: 4:30pm 21 August 2023 

 

 

Council would like to advise you that the above Modification Application lodged with Council 
on the 30th June 2021 is being renotified due to an error in the modification description. 

The modification application as originally notified to adjoining owners with the following 
modification description: 

Modification Description: Modify existing consent from 17 to 23 lots (resulting an 
additional 6 lots) 

The correct Modification Description (having regard to minor amendments to the modified 
design since lodgement) is:  

Proposed Modification Description: Amend subdivision layout and increase the 
number of lots from 21 to 25 lots (resulting in an additional 4 lots) 

 
It is Council’s practice to notify adjoining property owners and residents when Development 
Applications are received. This provides an opportunity for owners and residents to identify 
issues of concern in relation to the proposed development for Council’s consideration. 
 
To view the plans, associated documents and to follow the progress of the Development 
Application, visit the Public Exhibition on Council’s website: 

 

 https://www.bellingen.nsw.gov.au/Your-Council/Council-News-Updates/Items-on-Public-
Exhibition 



 

Submissions may be lodged via email: council@bellingen.nsw.gov.au or via post.  Please 
ensure the application number is provided, the property on which the development is proposed 
and the reasons for your concerns are made clear in your submission.  Submissions must be 
lodged by the submissions close date above. 

Your submission will be formally acknowledged and will be made publicly available, unless 
otherwise advised. Any objections received will be addressed in the assessment report 
prepared by Council as part of the assessment process.  All persons who make a submission 
will be advised of the outcome of this Development Application. 

 
Enquiries regarding this Development Application may be made to the undersigned on (02) 
6655 7300. 
 
Yours faithfully 
 

 

Jessica Veenhuyzen 

DEVELOPMENT PLANNER 



BELLINGEN SHIRE GOUNCIL
ABN: 26 066 993 265

PO Box 1 17. BELLINGEN NSW 2454

Phone 02 6655 7300

Application Form
General Requirements
. The Application Guide, available electronically or at the

front counler, can be used to help determine the type
of approval that the proposal will require.

. Council will not accept incomplete applications. lt is the
responsibility of the applicant to ensure required
information is provided.

r Tick the boxes and fill out the sections as appropriate.

Review and submit all the plans and documentation
required to support the application.

This form may be used for a single or combined
application. Advice on the combining of applications
should be ,irst sought ftom Council prior to making an
application(s).

Fees must be paid at time of lodgement.
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1 May 2023 

The General Manager 
Attn: Jessica Veenhuyzen 
Bellingen Shire Council 
PO Box 117  
BELLINGEN NSW 2454 

Dear Jessica 

Application to Modify Development Consent 2040 – Lot 5 DP802242 and Lot 19 DP1197412, 5 and 21 Casey’s 
Lane, Bellingen 

Introduction 

Reference is made to your correspondence dated 27 March 2023 regarding the above Application.   

The following responses are provided in relation to the issues raised in your correspondence.   

1. Description of Development 

We have had the benefit of viewing the original approved plan associated with the Consent. 

We agree that the Consent approved the creation of 21 x lots (across Lot 22 DP738329 as it then was), and that 9 x of 
these approved lots have since been created. 

The Application seeks to rearrange the layout of the remaining approved lots, as well as create an additional 4 x lots.  
So, the Application seeks to modify the Consent so as to create a total of 25 x lots, from the 21 x lots originally 
approved.  A short description of the development would therefore be rearrangement and increase in lots (21 to 25). 

2. Road Design 

Please see the attached amended Engineering Drawings (Issue C) from Civil Innovations; the Drawings now detail 
verges falling to gutters. 

The road grade was originally adjusted to reduce the grade at the cul de sac head (Engineering Drawings Issue A -> 
Engineering Drawings Issue B), with the Engineering Drawings Issue B attached to our correspondence dated 18 
October 2022.  The Issue B Drawings were provided in response to Council’s email dated 9 December 2021.  These 
grades were (verbally) advised as being satisfactory from Council’s then Development Engineer.  These grades are 
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shown on the attached Engineering Drawings, and do not exceed 5% at the cul de sac head; see Engineering Drawing 
DA03. 

3. Vehicular Access 

Driveway grades were previously adjusted in the Engineering Drawings Issue B attached to our correspondence dated 
18 October 2022.  Changes of grade for domestic driveways require transitions for summit grade changes greater than 
12.5% and sag grade changes greater than 15%.  2m transitions have been provided for all domestic driveways (see 
the various cross sections on the attached Engineering Drawings for Lots 27-301). 

A vertical clearance diagram is also included in the attached Engineering Drawings for Lot 28 (see Drawing Number 
DA06). 

We are unaware that AS2890.1:2004 includes any guidance on the length of driveways, including linked to gradient.  
The requirements of clause 2.6 of AS2890.1:2004 are however noted.   

It would be appreciated if Council might identify the relevant clause in AS2890.1:2004 linked to driveway length, so 
that we might further address this. 

Regardless of the above, the longitudinal section for Lot 28 (Driveway 1 – Drawing Number DA03) on the attached 
Engineering Drawings shows a maximum gradient of 25% and the driveway has been designed to comply with clause 
2.6 of AS2890.1:2004. 

As stated above, the attached Engineering Drawings include cross sections for the lots that will have the steepest 
driveways (Lots 27-30), so as to demonstrate that acceptable gradients might be achieved across the subdivision.  This 
was considered by Council officers as a sensible approach to demonstrating acceptable grades, with these lots 
specifically referenced in Council’s email dated 9 December 2021.  The attached Engineering Drawings retain cross 
sections for Lots 27-30, demonstrating compliance with clause 2.6 of AS2890.1:2004. 

4. Stormwater Discharge 

The easement for stormwater purposes between Lots 25 and 26 has been widened to 5m, based on a conservative 
estimate of flow rates, and 100% blocked drainage infrastructure (see Engineering Drawing DA08). 

5. Landowners Consent  

The attached Engineering Drawings do not detail any work to Lot 13 DP1073980. 

Conclusion 

If you have any queries regarding the above information or the Application, please do not hesitate to contact me on 
 

Yours sincerely 

Mark Petersen 
Director 

 
1 The cross section for Lot 28 is referred to as Driveway 1 on the Engineering Drawings. 
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ABN 27 6.20 258 619

16lune 2021

The General ManaEer
Bellingen Shire Council
PO Box 117
BELLINGEN NSW 2454

Dear Sir/Madam

Application to Modity Development Consent 2040 - Lot 5 DP802242 and l"ot 19 DP1197412, 5 and 21 Casey's
l"ane, Bellingen

lntroduction

This correspondence accompanies the above Application, which seeks to modify Development Consent 2040, a copy
of which is attached-

It appears Development Consent 2040 was originally issued on 25 May 1989, and subsequently amended on 20
February 1995. lt provides for the subdivision of the site into 21 x lots. ln this regard the Notice of Determination for
Development Consent 2040 describes the approved development as:

"Proposed redesign ol 17 lots ond rood loyout frcm o subdivision |ot 21 lots opproved on 25'h Moy, 1989"

Development Consent 2040 has been acted on; a number of lots and (public) road (Red Cedar Place) have been
created under the Consent-

This Application seeks to modify the Consent by

t Making changes to the layout of lots along the western side of the cul de sac (Red Cedar Place). This includes
the provision of 2 x lots with battle axe handles to the cul de sac lproposed Lots 28 and 29).

> A slight relocation of the culde sac to the east, which results in a reductaon in the area of lots along its eastern
edge.

> An increase in the number of lots to be created from 17 to 23 (with 5 x of these lots already having been
created along Lucas Avenue and near its intersection with Red Cedar Place).

The modified development will retain the cul de sac extending into the northern ponion of the site; maintain lots
along its eastern and western edge (well above the minimum lot size); maintain 4 x lots at the head of the cul de sac;

and, retain the "future pathway" at the head of the cul de sac through to Caseys Lane (and ultimately Crown Street).
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The proposed battle axe lots (28 and 29) will have handles 4m wide, and the inclusion of these (battle axe lots) are

not a "repeated design measure" - there being only two.

Lots along the eastern edge of the cul de sac retain significant areas above the 1 in 1oo-year flood event.

It is understood that should the modification be approved; it may be that various conditions of the Consent will also

be modified, not least Siven the dated nature of these. lnthisregard:

> Conditions 5, 13, 14, 16, 77, 20,22,23, 25, 21,28 and 33 may need to be amended where they refer to
outdated documents.

> Condition 15 should be amended to correctly refer to the modified lot numbers.

> condition 25 should be deleted; any development of proposed lots will be subjed to the present planning

regime.

> Condition 26 should be deleted; it is unnecessary (future buildings, works etc that move through an approval
pro(ess will be .equired to be constructed to meet current flood-related minimum floor levels as part of that
process).

> Condition 27 should be deleted; tree removal will be subject to the present planning regime.

> Conditions referencing outdated entities mi8ht be amended (such as those that refer to the "Director",
"Public Works oepartment" etc).

The modification is lodged pursuant to section 4.55(2) ofthe Environmentol Plonning ond Assessment Act 7979IEP&A
Act).

Section 4.55(21 of the EP&A Act provides:

"4.55 Modificdtion of consents-qenerolly

(2) Othet modif,cotions A consent outhority moy, on opplicotion being mode by the opplicont ot ony other
peson entitled to oct on o consent gronted by the consent outhotity ond subject to ond in occordonce with the
rcgulotions, modify the consent if-

(o) it is sotisfied thot the development to which the consent os modiried relotes is substontiolly the some

development os the development for which consent wos otiginolly gronted ond beforc thot consent os

originolly gronted wos modilied (if ot oll), ond

(b) it hos consulted with the relevont Ministet, public outhotity ot opprovol body (within the meoning of
Division 4.8) in rcspect of o condition imposed os o requirement of o concuffence to the consent or in
occordonce with the gene(ol terms of on opprovol ptoposed to be gronted by the opptovol body ond thot
Minister, outhotity or body hos not, within 21 doys oJtet being consulted, objected to the modificotion of thot
consent, ond

(c) it hos notiJied the opplicotion in occordonce with-

(i) the regulotions, il the rcgulotions so requirc, ot

(ii) o development control plon, il the consent outhority is o council thot hos mode o development
contrcl plon thot rcquires the notificotion or odveftising of opplicotions Iot modilicotion ol o

deve lopme nt co nse nt, o nd



(d) it hos considered ony submissions mode concerning the p@posed modificotion within the period
prescribed by the regulotions ot ptovided by the development control plon, os the cose moy be.

Subsections (1) ond (1A) do not opply to such o modificotion.

(3) ln detennining on opplicotion fot modificotion of o consent undet this section, the consent outhority must
toke into considerotion such ol the mottes refefied to in section 4.15(1) os ore ol relevonce to the
developnent the subject of the opplicotion. The consent outhority must olso toke into considerction the
reosons given by the consent outhority for the grcnt of the consent thot is sought to be modified.

There are numerous cases of the NSW Land and Environment Court that have considered what tests are involved an

determining whether a modified development is "substantially the same development". These cases have resulted
in:

> Consideration of whether a development remains qualitatively and quantitatively the safie lMoto Prcjects
(No 2) fty Ltd v Nodh Sydney Council ll999l NSWLEC 280; (1999) 106 I"GERA 298

> An assessment of whether the modification "does not radically transform the originally approved
development": Tipoleo Wotson Pty Ltd v Ku-ring-goi Council [2003] NSWLEC 253; (2003) 129 LGERA 351.

> An acceptance that the word "substantially" means "essentially or materially having the same essence": yocit
fty Ltd v Pe ith City Councii (Land and Environment Court, SteinJ,24 February 19921; Notth Sydney Council
v Michoel Stondley & Associorcs ny Ltd |l998l NSWSC 163; (1998) 43 NSWLR 468.

The modified development retains the primary quality of the approved development, that being the subdivision of
land (for residential purposes).

Quantitatively, the number of allotments will chan8e, although not radically so. with only 5 x additional lots being
added over the site.

ln te.ms of the modified development retaining the same "essence" as the development previously approved, again,
the modified development remains a subdivision, with lots likely to be further developed for residential purpo5es.

The modified development will remain a 5ubdivision of land, involvinB construction of a central cul de sac; with lots
sitting either side and at the head of the cul de sac; and, wath changes therefore limited to the number, layout and
size of resulting lots. lt will therefore not result in a development that is radically transformed from that presently
approved. Notably too, the road and lots will remain in roughly the same location, and servicingwill remain largely
unaffected. The development will therefore remain substantially the same as that presently approved.

Section 4.55(3) of the EP&A Act requires a consent authority to take into consideration such of the matters referred
to in section 4.15(1) as are of relevance to the development the subject of the application. ln this regard, notable
items for consideration arising from the modification are addressed below:

1. The surrounding road network (Red Cedar Place, Lucas Avenue, Hill/Ford Street) is considered suitable to
accommodate the extra traffic movements that the additional lots are likely to generate (Chapter 3 of the
Bellingen Development Control Plan 2017).

2. Adequate services (infrastructure) are available to the site and can be extended to service the proposed lots
(Chapter 3 of the Bellingen Development Control Plan 2017).



3. A maximum of two battle axe lots are proposed to service lots distant from the cul de sac (Lots 28 and 29);

the use of this type of lot is limited within the 5ubdivision (Chapter 3 of the Bellingen Development Control

Plan 2017).

4. The proposed lots will all be well above the 600m'z minamum lot size as indicated in the Lot Size Map
(Eellingen Local Environmental Plan 2010).

5. The proposed lots (eastern side ofthe cul de sac)contain areas (>400m'?) above the 1 in 100-year flood event
(Chapter 8 of the Bellingen Development Control Plan 2017).

5. The modification will result in a modest inc.ease in lots consistent with Plannin8 Priority 6 of lhe Bellingen

Shire Locol Strotegic Plonning Stotement 2020-2040, which is stated as'To meet most of the housing needs

of a wide cross section of the community through well designed infill housing". Notably, the Priority includes

a "... wide ronge of meosures to encouroge o grcotet supply ond voriety of housing types within existing

rcsidentiol oreos, meosures to oddress housing oflordobility ..." The modification will add to the supply of
residential lots within Bellingen.

lf you have any queries regarding the above information or the Application, please do not hesitate to contact me on

 

Yours sin(erelv

I

Mark Petersen

Director
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